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October 17, 1995
fay

The Ombudsman Association Board of Directors
The Ombudsman Association Standards Committee

Dear Ombuddies:

[ am delighted to share with you a copy of a recent decision from the federal Department of
Labor. As you will read, the administrative law judge has recognized the Ombudsman
privilege and has granted our corporation's motion for protective order against discovery of
Ombudsman records and communications. Other decisions which you have reported, examples
of legal memoranda (including TOA’s work in this area), and your persistent encouragement
all contributed to this important outcome. Of course, there may be an appeal, but I would like
to share with you this order in hopes that it might be helpful elsewhere. Best wishes.

Your very truly,

PrLdn D. Wood
Ombudsman
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Date: Ccrober 4, 1995

Sase No.: 95-T5C-4

In tha Matter of

RICHARDO ACORD,
Conplalnant

\LYESKA PIPELINE SERVICE CaQ.,
Respondant

ARCTIC SLOPE INSPECTION
SERVICES, INC.,

Respondent~~SDSEYES § PIT SRTAT +S § § GEE gu—

COMPTL AND GRANTTNG_MOTIONPORPROTECTIVEORDER
Complainant, Richardoe Acord, moves for an erder pursuant to

29 ¢.F.R. § 18.21 compelling respondent, Alyeska Pipeline Company
(“Alyeska"), to produce documents held in the files of larry
dood, Alyeska ombudsman. Complainant asserts that respondent has
repeatedly objected to requests to producs relevant information
’rom Wood’s files citing an ombudsman privilege. Respondent
rasponds to cemplainant’s motien by moving for ths entry of a
srotective order prsventing complainant from taking any discovery
involving Wood which would involve discleosurs of identities of
individuals who have ralsed confidential concerns under the
Alyeska ombudaman program or that would reveal any confidential
-onnunication or information provided undar the auspices of the
in the Alyeska cabudsman program.

In response, complainant tiles a Supplement To Complainant’s
Motion Te Compel And Complainant’s Opposition To Alyseka Pipeline
Servico Company’s Motion ror A Protective Order. In his action
and opposition, complainant asserts that an Ombudsman privilege
is not applicable to this case in as much as Alyeska has not net
a four prong test for finding the privilege applicable set out in
Kientzv v.MeDonnellDouglasCorp,,133F.R.D.570(E.D.No0.1891).
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Respondent answered by a Reply To Complainant’s Supplement
Ta Motion To Compel And Complainant’s Opposition To Alyeska
Pipalina Servics company’s Mdotion For A Protective Order and
complainant supplied the final pleading on Septemker 25, 1995
vith hig reply to Alyeska Pipasline Service Company’s Reply.

Ombudsman Wood gubnittsd an affidavit in opposition to the
notion to compel.

The issue as joined by tha aforasaid pleadings is whethar
somplainant is precluded from obtaining discovery from wood, an
Alyeska employee, bscause of an onbudsman privilege of
sonfidentiality. Ccaplainant acknowledges that the privilegs has
been recognized in sthar forums. The issue is vhethar it should
be applied to the facts of this cage.

Alyeska’s ombudanan program waa established in 1592. Itsstated purpose is to providas an effactive internal mechanism Zor
amployees and contractors whe work for Alyeska to raise issues of
aealth, safety, or tha environzent. Ita origin was a growing
awarensss by Alyeska that a numbar of its employees wers raising
allegaticns of environmental wrongdoing by going directly to
Songress and governmental agancics. Wood has served as Ombudsman
sincs the inception of tha program. Some concerns that vers
raised by complainant in tho course of his employment as a
sontract worker on Alyeska programs and in Alyeska facilities
vere referred to Wood per his position as cnbudsman., Wood
investigatad some of ths coxplainant’s concarns. Wood’s efforts
at rasolution wera not succassful.

complainant’s discovery propounds interrogatories to Wood
asking the identification of docunsnts rslating to discussions
ragarding the complaint, ths subject matter of the complaint, and
the complainant. The discovery raoguasta Wood to produca filss
and documents maintained on coxplainant.

complainant has offarad to accapt {n satisfaction of his
request radactad documents to protact the anonymity of othars.
This offar is unsatisfactory to respondent.

Rule 501 of the Federal Rules ¢f Evidanca provides that any
privilege claimed by a witness shall be governed by the
principles of the coxmon law as such principles may be
interpreted by the federal courts in light of reason and
experience. Evidentiary privilages ars not favorsd, and whera
recognized, are to be narrowly construed because thay excluda
potentially relevant evidencs.
Countyv,Shadux,664F.2d1083(7thCir.1981);andHansenVv.

141 7.R.D. 118 (1992).

The parties reference four federal court declsions
addressing the issue of whethar an cabudspan privilege exists.
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 «ones v. McDonnell Douglas Coxp,, No. 4:94-CV-355 (E.D. Xo. May
32, 1995); MonoranianRov v, UnitedTechnologiasCorp,,No.H-g9-
E80 (D. Conn. May 29, 1850); Shabazzv,Scurry,663F.Supp.$0
(S.D. Iowa 1987); and Xisntzy, supra. All four decisions
recognize the privilege and praclude discovery. Three of the
lecisions applied tha four part test set eut in Blentay. The
four prong test espoused by Kient3y incorporated W parasformulation of conditions for recognition of a testimonial
privileges: (1) tha coznmunication is cone made in belief that it
will not be disclosed; (2) confidentiality is essential to the
maintanance of the relationship between the parties; (3) the
relationship is one that society considers worthy of being
fostared; and (4) the injury to the relationship incurred Bydisclosure would be gresatar than the benefit gained in the
correct disposal of litigation. Kigntszy, 133 P.R.D. at 571, If
sach of the four factors ls present, the communication is
privileged and is not subject to discevery.

££ the information set forth in the Declaration Of Larry D.
»cod and the other exhibits attached to Alysska’s Motion To
Compal describing the purpose of the ombudsman program and the
procedures developed therefore are accepted, the privileqgs would
be found to apply as the program aests. the four prong test of
Kientay.

Comnunications made in confidentiality

Alyeska’'s ombudsaan program as described by Wood’s
Ceclaration and documents submitted as exhibits to Alyeska’s
Jpposition To Motion To Compel satisfies the first requirement.
Ihe program considers confidentiality to be a Xay component.
frployees ars to be assured that communications will remain :
confidential in order te encourage ths reporting of violations of
lav by Alyeska operations. Procedures hava been devaloped to
protect the confidentiality of information. Those procaduras
include an off-site location, secure and confidential taslaphons
and facsimile communications, dedicated post office box.
confidential records can be accessad only by the ombudsman or
Jeraons under his control. Wood is a asnbar of The Ombudsman
Association. The Association’s Code of Ethics and standards of
racticea do not allow an oxbudsman to divulge names of
Individuals without their permission. Wood proffers that if he
vas requirad to produca files relating to amployse concerns it
would undarmine tha effectiveness of ilyeska’s onbudsnman
progran.

i. Confidentiality as essential to onbudsman progran

Tne second requirement is that respondent show that
confidentiality is essential to the maintenance of the
relationship between the Alyeska szployees and the Cmbudsman.
Clearly, the effactivensss of the ocnbudsman progran is dependent
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an confidentiality of cozxunicaticns. The ombudsman’s ability to
sonpile information outside the conventional confines and to
racilitate and mediats soluticns is dependent upon the
confidential nature of the pregram. Requiring the ombudsran to
aradura €iles relating to employee concerns or disclose the
sontant of any statszent, or docuxent relating to his
Investigation or efforts to rasolve disputes undermine the
affactivenegs of an ombudsman program. Thus, confidentiality is
clsarly essential to Alyeska’s ombudsxan progran.

i. Thare is a socistal intarast in maintaining the
confidentiality of the onbudsman program

Tha Court in Kientzv held that an ombudsman program
inplenented by NecDennsll Douglas Corporation is worthy of
societal support because McDonnell Douglas is a very large
federal government contractor in aircraft, space and othar
industries, and that it is icportant to the employees and
possibly the nation for the exployees to receive confidantial
information and aid to remady workplace problems.

complainant argues that the bLanERy rationale doas not applynere because Alyeska is not similarly situated tc McDonnell
douglas in as much as Alyeska does not produce military products
for the United Statas, or contract with the government for the
surposes of producing a product, but rather “is simply a~onsortium of oil companies for ths purpose of maintaining and
oparating the Trans Alaska Pipaline." However, an cabudsman
program which improves work conditions by facilitating the
resolution ¢f disputas with managament, and encouraging ths
reporting of safety and environmental concsrns, thus promoting
the eafa and efficiant transportation of an American-produced oil
supply, is also important to society. Morsover, effsctive
smbudeman programs that addrsss concarns of Oy eo: protectwhistleblowers and minimize their need, are also important &lt;o
society. Accordingly, it is detarmined that Alyeska’'s ombudsman
program as daepictad Ly Alyeska has a definite societal benefit
that im worth protecting.

+. Injury te the ombudsman program incurred by disclosure
compared to the benefit gajinad in the correct disposal of
Litigation
Respondent argues that the harm caused dy disclosure of

confidential communications by tha ombudsman would outweigh the
benefit to the coxplainant by disclosures. Respondant contsnds
that requiring the oabudsman to disclose confidential information
sould damage its credibility and reputation for confidentiality
and destroy the foundation of the ombudsnan program as
confidentiality is its most important and defining attributes.
Respondent contrasts the harm to the ombudsman program with lack
sf real harm to complainant ag complainant has the capability of
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cbtaining tha same information fron deposing other witnesses.
Tha Court in Jones v,McDonnellDouglasCorp,,sunra,facedwich
the same question reasoned!

Because [the ombudsman] seeks ony to protect thecontent of discussions relating to plaintifg’s
participation in the onmbudsaan program and any
docunents, records or files generated as a result
therecf, alternative means of discovering relevant
facts which resulted in the termination of plaintiff
#111 not be foreclosed or iazpedad. If, on ths other
rand, [the ombudsman] is coxpelled to disclose the
contents and nature of conversations relating tc the
sarticular issue presentad by plaintiff to the
smbudenan office, the reputation and principle of
confidentiality of defendant’s ombudsman program will
be destroyed. Id, at p. $8

Somplainant, on the other hand, argues that his right to the
lisceverable information is not outweighed by the harm discoveryvould cause to Alyeska’s ombudsman program because the progran is
10t meaningful and not worth protscting. Complainant
sharacterizes Alyeska’s ombudaman program as "a masquerade
iisgquieing a fox in the henhouse.” Ccaplainant sigsse that Wood
nas not satisfied the role of impartial player/nediater becausethe "evidence reveals numerous pisces of correspondance,
ankbeknown to Mr. Acord, that vere signed by Alyeska corporate
sfficials as formal responses to Mr. Acord’s concsrn." Rather,
arguas cemplainant, Woods actions with respect to him advance the
pesition of nanagement.

Complainant supports his argument by reference to: 1. a
pemo from Alyeska CEO David Pritchard to complainant that was
lrafted by Wood with ths exception of only two sentences; 2. a
lettar from complainant to Wood and Willian Howitt, Vice
prasident of Human Rescurces, that endsd up in the printer room
at the Quality Services Department; 3. deposition testimony of
John Dayton, Senior Vics President of Operations and Engineering,
chat an eight page rasponse to complainant dated Dscember 237,
1993 was preparad for his signature by Wood; and 4. allegation
that ASIS managsment, acting at the reguest of Alyeska, directed
sonplainant to communicate with Wood about his protectad
activity, and that ASIS subseguently used complainant’s failure
te interact with Wood as grounds for finding fault vith his
performances.

Alyaeska doas not dispute that Wood drafted a suggested
response for Pritchard to send to complainant, but argues that it
wag only an attempt to ensure that complainant’s concerns were
addressed by the appropriate person. The memo drafted by Weed
for Pritchard’s signaturs is innocuous. It 4ces not indicats
hat Wood has not assumed a neutral position or is not involved
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in facilitating solutions to complainant’s concern. The letter
narsly axpresses gratitude to complainant for bringing forth
soncerns, states that the issues ars saericus, assures that
sorrasctive action will be taken, and cutlines a plan of action to
*860lve the concerns.

Alyeska denies that Wood authored the Deceaber 27, 1993
latter to complainant. Alyeska replies that Dayton’s deposition
teatinony whersin hs recalled that Wood drafted the letter for
1is signature was incorrect; that his memory was inaccurate. It
contends that inquiries sade sincs the deposition show that Wood
nly prepared a list of open concerns for complainant and Dayton,
that those open concerns wers addressed by Dayten in his
September 27, 1595 latter and that Dayton’s response was drafted
at Dayton’s request by Susan Murto of Alyeska’s lav departrant.
Alyeska supports its reply with affidavits by Wood and Dayton.
Alyeska’s response is accapted. The statements in the affidavits
vers provided with mors certainty than Dayton’s deposition
estinony. Dayton testified: "As I recall Larry Wood [prepared
the memo)."!

Alyeska denies complainant’s allegation that Wood breachsd
the confidentiality promise by forwarding a letter from
senplainant to Howitt, and peints out that complainant, himself,
sent the letter to Howitt. See July 16, 1993 letter to
complainant from Howitt wherein Howitt apologizes to complainant
for sending his letter to a third person but mantions that
somplainant copied the letter to him without indicating that
sonplainant wanted the communication to remain confidential.

finally, to support his allegation that ASIS management used
complainant’s failure to intaract with Woods as grounds for
rinding fault with complainant’s performance, complainant refers
toc daposition testimony eof svink, a July 30, 1993 memo from Wood
Ee complainant and two othar parsons, an August 20, 1993 E-mail
nassage from Newcomer to M. Swink, and an August 25, 1993 log
antry of Swink. However, the deposition testimony is not
available for review and thas other docunlients do not support
scaplainant’s allegations.

The July 30, 1993 namo sats forth actions that the
participants at a July 28, 1993 meeting including complainant
agreed tc undertake in order to rasolve issues. The August 30,
1993 E-mail Negsage sxpresses frustration by Newcomer oversomplainant’s failures to meet his commitment dates. Newcomer
veices the desire to bring to closure items raised by complainant
and requests that the providing of the information promised be

» wii)allsg=

‘exhibit 3 to Complainant‘s Supplezent To Xotien To Compal;
p. 34, line 20.
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made complainant’s top priority se that complainant’s allegations
could be investigated. The August 25, 1993 log entry states that
Swink informed complainant that performance of {tems 1, 6 &amp; 7 of
the July nemo Wera his tOP priority. These axhibits do not
irdicets that Wood {is “per se an ara ¢f managameant,”" or that Wood
leviated froa the cnbudspan’s mission of helping Alyeska’sPresident to bs kept informed of issues that Telate to business
sthics and governmant regulations and of providing a
confidential, neutral process to fairly and squitably resolve
work-ralatad concerns. Rather, they depict exasperation on the
sart of Newcomer and Swink that ccaplainant raised concerns with
the cpbudsman but failed to provides information to allow for an
investigation of the allegations.

It 18 detarmined that Alyeska has established that the four
-riteria set forth in Kiantzy are prasent hers. rurther,
complainant has not shown that omtudszan Wood is not neutral,
that employees in general can not depend on their communications
being held in confidercs, Or that complainant’s despandance on
~cnfidentiality has been batrayaed by Wood. Accordingly,
Alyeska’s motion for a protection ordar is grantad.

This protective order only axcludass discovery relating to
somplainant’s participation in the ombudsman prograz.
complainant’s intarsst in discovering this informaticn is minimal
compared to Alysska’s intarest in preserving confidentiality in
its ombudsman progran.

ORDER

[Ct

1

is heraby ORDERED that:

Richards Acord’s motion to compel is denied; and

2. Alyeska Pipeline Service Cozpany’s motion for a
protective order prevanting discovery involving the
Alyesska Ombudsman, Larry Wood, or his racords, that
sould involve disclosure of the identitiss of
individuals vho have raisad cenfidantial concarns
under the Alyeska Cabudsazan Prograa or that could
reveal any confidential communication or information
provided undar the auspices of ths Alyeska Cmbudsnan
Progzam is granted.

Taos ‘B BURKE
Administrative Law Judge

™D:nr
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RICHARDQ ACCRD v. ALYESKA PIPELINE SERVICE COMPANY
AND ARCTIC SLOPE INSPECTION SERVICES, INC.

Cazo NI. 95=T5C~4

Title of Documant: DECISION AND ORDER DENYING XOTION TO COMPEL
AND GRANTING MOTION FOR PROTECTIVE ORDER

I hereby cartify that on October 4, 1995 , @&amp; copy of the above-
captionad document was nailed to the Zollowing parties:

WL .

MAD RINGLING
Lagal Technician

FACSIMILETRANSMISSIONAND REGULARMAIL

A. Alene Anderson, Esq.
Thomas Carpenter, Esd.Government Accountability
Project
1402 Third Avenus, Suite 1215
Seattle. WA 98101

Rokert XE. Jordan,
Morgan D. Hodgson
Saxuel T. Perkins
Steptoe &amp; Johnson
1330 Connecticut Avnua, NW
Jashington, IDC 20036-1755

REGULAR MATL,
Lawrence R. Trotter, Esq.
Assistant Ganeral Counsel
Alyeska Pipeline Service Co.
1835 south Bragaw Street
Anchorage, AK 69512

REGULARMAIL

Gordon L. Wilson
District Director
Wage &amp; Hour Division |
1111 Third Avenue, Suite 755
Seattle. WA 98101-3212

Adainigtrator
Employmant Standards
Adninistration/Wage &amp; Hour
U.8. Dapartzment of Laker
Roon §-3502, FPB
200 Constitution Avenua, NW
washington, DC 20210

Bnvironmantal Protsction
Agency
401 N Street, BW
Nashington, DC 20460
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REGULARMALL
Gregory L. Youngmun, Esq.
Dalisic Moran Garaghty &amp; Zobel
943 W. 8ixth Avenue
Anchorage, AK 99501-2033

Arctic Slope Inspection
Bervice, Ina.
301 Arctic Slope Avenus
Suite 100
Anchorage, AX 99513

FIT F.018-310

REGULAR MAIL
Deputy Associate Solicitor
Division of Fair Labor
standards
Office of the Solicitor
U.8. Department of labor
Room N=2716
200 Constitution Avenue, NW
Washington, DC 20210

David Pritchard, Presidant
Alyeska Pipeline service co.
1835S South Bragawv Street
Anchorage, AR 08512

Richardo R. Acord
PC Box 565239
North Pole, AK 99705

“007al  Oo  4


