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October 17, 1995

The Ombudsman Association Board of Directors
The Ombudsman Association Standards Committee

Dear Ombuddies:

I am delighted to share with you a copy of a recent decision from the federal Department of
Labor. As you will read, the administrative law judge has recognized the Ombudsman
privilege and has granted our corporation's motion for protective order against discovery of
Ombudsman records and communications. Other decisions which you have reported, examples
of legal memoranda (including TOA’s work in this area), and your persistent encouragement
all contributed to this important outcome. Of course, there may be an appeal, but I would like
to share with you this order in hopes that it might be helpful elsewhere. Best wishes.

Your very truly,

N D. Wood
Ombudsman

CALAIS Il BLDG.. SUITE 510. 3301 C STREET ANCHORAGE. ALASKA 99503, (800) 478-9478. ALYESKA EXTENSION 5700
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U.S. Department of Labor Offica of Administrative Law Jusges
Seven Parkway Comer
Pitsburgh, Pennsylvania 15220

412 644-5754

Date: Corobez 4, 1995
Case No.! 95-T5C~-4

In tha Matter of

RICHARDO ACORD, i
Conplainant

V.

ALYESKA PIPELINE SERVICE Ca., i
Respondant i

and

ARCTIC SLOPE INSPECTION
SERVICES, INC.,
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Complainant, Richarde Acord, moves for an erder pursuant to
29 ¢.F.R. § 18.21 compelling respondent, Alyeeka Pipeline Company
("Alyeska'), to produce docunents held in the files of larry
Wood, Alyeska ombudsman. Conmplainant asserts that respondent has
repsatedly objected to regquests to producs relevant infeormation
from Wood’s files citing an ombudsman privilege. Respondent
rasponds to complainant’s moticn by moving for the entry of a
protective order prasventing complainant from taking any diacovery
involving Wood which would invelve disclosurs of identities of
individuals who have raised confidential concarns under the
Alyeska cmbudaman program or that would reveal any confidential
conmunication or informaticn provided undar the auspices of the
in the Alyeska ombudsman progran.

In response, complainant files a Supplement To Complainant’s
Motion Te Compel And Complainant’s Opposition To Alyseka Pipeline
Sarvico Company‘s Motion ror A Protective Order. In his action
ard opposition, complainant asserts that an Ombudsman privilege
is not applicable to this case in as much as Alyeska has not net
a four prong test for finding the privilege applicable sat out in

corp,, 133 PF.R.D. 570 (E.D.No.18591).
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Raspondent ansvered by a Reply To Complainant’s Supplement
To Motion To Compel And Complainant’s Opposition To Alyeska
Pipalina Servics Company’s MHotion For A Protective Order and
complainant supplied the final pleading on September 25, 1995
with hieg reply to Alyeska Pipsline Service Company’s Reply.

Onmbudsman Wood subxittad an affidavit in opposition to the
motion to compsl.

The issue as joined by tha afcrasaid pleadings is whethar
complainant is precluded from cbtaining discovery from Wood, an
Alyeaka enplcyse, bscauze of an ombudszan privilege of
confidentiality. Cocaplainant acknowledges that the privilegs haa
been reccgnized in sthar forums. Ths issuse is vhathar it should
be applied te the facts of this cage.

Alyeska’s ombudaman prograrm waa established in 15%2. TIts
stated purpose is tc provida an sffactive internal mechanism for
enployees and contractors whe work for Alyeska to raise issuas of
health, safsty, or tha environzent. Ita origin was a growing
awaransss by Alyeska that a numbar of its employess wers raising
allegaticns of environmental wrongdoing by going directly to
Congress ard governmental aganciess. Wcod has served as Ombudsaan
sinca the inception of tha program. Bcne concerns that wvers
raised by complainant in the cocursa of his employment as a
contract worker on Alyeska programs and in Alyeska facilities
vers referraed to Wood par his position as cnbudsman., Wood
investigatad some of ths complainant’s concarns. Wood'’s efforts
at rssoluticn wera not succassful.

complainant’s discovery propounds interrogatories to Wood
asking the identificaticn of docunmsnts relating to discussions
raegarding the complaint, ths subject aatter of ths complaint, and
the ccmplainant. The discovery roguasta Wood to producs filass
and documents maintainad on coxplainant.

Complainant has offarad to accapt {n satisfaction of his
raquast radactesd documents to protact the anonymity of others.
This offar is unsatisfactory to respondent.

Rule 501 of the Federal Rulas ¢f Evidanca provides that any
privilege claimed by a witnoss shall be governed by the
principles of the common law as such principles may be
interpretesd by the federal courts in light of reason and
experiencs. Evidentiary privilages are not favorsd, and whers
recognized, are to be narrowly construed becauss thay excluda

potentially relavant evidencs.
, 664 F.2d 1083 (7th Cir. 19681); and Hangsen V.
141 7.R.D. 118 (1992).

The parties reference four fedseral court decisions
addressing the issus of whethsr an cabudsman privilege exists.
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s No. 4:94-CV=385 (E.D. Mo. May
32, 1995); r Ho. H-=89=
€80 (D. Conn. Nay 29, 1890); , 662 F. Bupp. %0
(S.D. Iowa 1987); and Elantzy, supra. All four decisions
recognize the privilege and praclude discovery. Thrse of the
decisions applied tha four part tesst set outr{S xifn:;x. The
four prong test espoused by Kientzy incorporated Wigmore's
formulation of conditions for recognition of a testimonial
privilege: (1) the coxmunication is cne made in belief that it
will not be dlsclogsed; (3) confidentiality is essential to the
maintanance of the relationship between the partises; (3) the
ralaticnship is one that society considars worthy of baing
fostared; and (4) the injury to the rslationship incurred by
disclosure would be greatar than the benefit gainod in the
correct disposal of litigation. ¢ 133 P.R.D. at 571, 1If
each of tha four factors is present, the communication is
privileged and is not subject to discevery.

If the information set forth in the Declaration of Larry D.
wWood and the other exhibits attached to Alyeska’s Mction To
Compal describing the purpose of the ombudsman program and the
procedures developed therefora are acceptsd, the privilege .would
be found to apply as the program aests the four prong test of

1. Comnunjications made in confidentiality

Alyeska’‘s ombudsxzan prograxm as dsscribed by Wood’s
Declaration and documents submitted as exhibits to Alyeska’s
Opposition To Moticn To Compel satisfies the first regquiremsnt.
The program considers confidentiality to be a ey component.
Enplcyees ars to be assursed that communications will remain
confidential in order to encourage ths reporting of violations of
lav by Alyeska cperations. Procedures have been devaloped to
protact the confidentiality of information. Those procaduras
include an cff-site location, securs and confidsntial tslephone
and facsinile communicatiocns, dedicated post office box.
Confidential racords can ba accaessad only by tha ombudsman or
psrscns under his control. woocd is a manbar of The Onbudsman
Association. The Association’s code of Ethics and standards of
Practice do not allov an ombudsman to divulge names of
individuals without their permission. Wood proffers that if he
wvas required to produca filaes relating to smployee concerns it
would undarmine tha effactivaensss of Alyegka’s onbudsman

progran.
2. Confidentiality as essential to ocnbudsman progran

The second requirement is that respondent show that
canfidentiality is essential to the maintenance of the
relationship between the Alyeska exmployees and the Ombudsman.
Clearly, the effactivensess of the ombudsman progran is dependent
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on cenfidentiality of communjicaticns. The ombudsman’s ability to
compila infcrmation outsida tha conventional confines and to
facilitate and mediats solutiocns is dependent upon the
confidential nature of ths pregram. Requiring the ombudsman to
produ~a £iles velating to smployee concerns or disclose the
¢contant of any statezment, or docuzent relating to his
investigation or efforts to raselve disputes undermine the
effactiveness of an ombudsman program. Thus, cenfidentiality is
clsarly essential to Alyeska’s ombudsman progran.

3. Thare is a socistal intarast in maintaining the
cenfidentiality of the ombudsman program

Tha Court in EKisrmtsy held that an ombudsman prograa
inplemented by NcDennell Douglas Corperation is worthy of
socistal support because McDennell Douglas is a very large
fedaral government contractor in aircraft, space and othar
industries, and that it is inportant to the employess and
possibly the nation for the employeas to receive confidantial
information and aid to ramady werkplace problans.

Complainant arguss that the xign;zf rationale does not apply
here because Alyeska is net sinilarly situated to McDonnell

Douglas in as wuch as Alysska doas not preduce military preducts
for the Unitad Statas, or contract with the government for the
purposes of producing a product, but rather ¥is simply a
consortium of oil companiss for ths purpose of maintaining and
oparating the Trans Alaska Pipaline.™ Howsver, an cabudsman
program which improves work conditions by facilitating the
rasolution of disputas with management, and encouraging the
raporting of safety and environmental concsrns, thus promoting
the gafa and efficilant transportation of an American-produced oil
supply, is also important to society. Morsover, effsctive
ombudeman programs that addrsss concarns of auploiecu. protact
whistleblowars and nminimize their need, are also lmportant to
society. Accordingly, it is detarminad that Alyeska’s ombudsman
program as depictad Ly Alyeska has a definits sccietal bensfit

that ia worth protecting.

4. Injury to the ombudsman program incurred by diasclosurs
compared to the bensfit gainad in the correct disposal of

litigation

Respondent argues that the harm caused by disclosure of
confidential communicatiens by tha cmbudspan would ocutwelgh the
benefit te the complainant by disclesurs. Respondsnt contsnds
that requiring ths oabudsman to disclose confidential information
would damage its credibility and reputation for confidentiality
and destroy the foundation of the ombudsian progranm as
confidentiality is its mcst important and defining attributs.
Respondant contrasts the harm to the ombudsman program with lack
of real harm to cemplainant ag complainant has the capability of

_c. SOFDRsd T3 =l P.Jaz- !
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cbtaining tha same infermation fron deposing other vitnesses.
The Court i{n Jongs Vv, McDonnell Douglas Corp., SuRza, faced wien
the same question reasoned:

Because [the cmbudsman] seeks only to protsct the
content of discussions relating to plaintifg’s
participation in the onbudsman program and any
docunents, records or filss geanarated as a result
thereof, alternative nmeans of discovering relevant
facts which resultsed in the termination of plaintiff
vill not be foreclosed or izpeded. If, on thas othaer
hand, [ths ombudsman] is compelled to disclose the
contants and natura of conversations relating tc the
particular issue presentad by plaintiff to the
ombudenman office, the reputation and principle of
confidentiality of defendant’s ombudsman program will
be dastroyed. Id, at p. §

Complainant, on the other hand, argues that his right to the
discoverable informaticn is neot cutweighed by the harm dilccvarI
would cause to Alyeska’s ombudsman program because the progran is
not meaningful and not worth protscting. cgurlainant
characterizes Alyeska’s ombudsman program as “"a masquerade
disguising a fox in the henhouse." Ccaplainant argues that Wood
haa not satisfied ths role of infartill player/nasdlator because
the "evidence reveals numerous pisces of corrsspondence,
unbeknown to Mr. Acord, that vere signed by Alyeska corporate
officials as formal responses to Mr. Acord’s concsrn.“ Rather,
arguas ccmplainant, Woods actions with respect to him advance the
pcsition of nmanagement.

Complainant supports his arqument by reference to: 1. a
memo from Alyeska CEO David Pritchard to complainant that was
drafted by Wood with the exception of only two santences; 2. a
lettar from complainant to Wood and Willlan Howitt, Vice
Prasident of Buman Rescurces, that ended up in the printer room
at the Quality Services Department; 3. deposition testimony of
Jchn Dayton, Senior Vics President of Operations and Enginesring,
that an eight pags responss to complainant dated Dscember 37,
1993 was preparsd for his signature by wood; and 4. allegation
that ASIS managament, acting at the request of Alyeska, directed
conplainant to communicate with Wood about his protectsd
activity, and that ASIS subsequently used complainant’s failure
te interact with Wood as grounds for finding fault wvith his
performances.

Alyeska doass not dispute that Wood drafted a suggaestad
response for Pritchard to send to complainant, but arguss that it
was only an attsempt to ensure that complainant‘s concerns were
addressed by the appropriate psrson. The memo drafted by Wood
for Pritchard’s signaturs is lnnocuous. It does not indicate
that Wood has not assumed a neutral position or is not invelvad
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in facilitating solutions to coxmplainant’s concern. The letter
marcly axpresses gratitude to complainant for bringing forth
concerns, states that the issues aras sericus, assures that
corractive action will be takxen, and cutlines a plan of action to
resolve the concsrIns.

Alyeska denias that Wood authored the Deceaber 27, 1993
letter to complainant. Alyeska replies that Dayton’s deposition
teatinony whersin he recalled that Wood drafted the letter for
his signature was incorrect; that his memory was inaccurate. It
contands that inquiries wade sincs ths deposition show that Wood
enly prepared a list of cpen concarns for complainant and Dayton,
that those open concerns wvers addressed by Dayton in his
Septsaber 27, 1595 latter and that Dayton’s responss was drafted
at Dayton’s request by Susan Murtoc of Alyeska’s lav departrzent.
Alyeska supports its reply with arffidavits by Wood and Dayton.
Alyeska’s response is accapted. Ths statements in the affidavits
wers provided with mors certainty than Dayton’s deposition
testinony. Dayton testifisd: "As I racall Larry Weood [prapared

the memo)."!

Alyeska denies complainant’s allegation that Wood breachsd
the confidentiality pronise by forwarding a letter from
conplainant to Howitt, and points out that complainant, himself,
sent the letter to Howitt. See July 16, 1993 letter to :
complainant from Howitt vherein Howitt apeologizes to complainan
for sending his letter to a third parson but mantions that
complainant copied the letter to him without indicating that
conplainant wanted the communication to remain confldential.

Finally, to support his allaegation that ASIS managezent used
complainant’s failure to intaract with Wocds as grounds for
finding fault with complainant’s performance, complainant refers
to deposition testimeny of swvink, a July 30, 1993 mewo from Wood
to conplainant and two other parsons, an August 20, 1993 E-majil
massage from Newcomer to M. Swink, and an August 25, 1993 log
antry of swink. However, the deposition testimony is not
available for review and the other docunents do not suppert
ccaplainant’s allegations.

The July 30, 1993 namc sats forth actions that the
participants at a July 28, 1993 meeting including complainant
agreed tec undertake in order to rasolve issues. The August 130,
1993 E-mail message expresses frustration by Newocmer over
complainant’s failure to meet his comnitment dates. Newcomer
vcices the desirs to bring to closurs items raised by coamplainant
and requests that the providing of the information promised be

igxhibit 3 to Complainant‘s Supplement To Motien To Campel;
p- 34, line a0.
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made complainant’s top priority se that complainant’s allegations
could be investigated. The August 25, 199) log entry states that
Swink jinformed camplainant that rformancs of items 1, 6 & 7 of
the July semo Wers his tOP priority. These axhibits do not
irdicete that Wood {s “per se an arm ¢f Banagamant," or that Wocd
deviated froa the cnbudsman’s mission of Relping Alyeska’s
President to bs kept informed of issues that relats to business
ethics and government regulations and of providing a
confidential, neutral process to fairly and squitably rssolve
work-rmlated concerns. Rather, they depict exasperation on the
part ¢of Nevcomer and Swink that ccaplainant raised concerns with
the cnbudsman but failsd to provide information to allow for an
investigation of the allegations.

It is detarmined that Alyesks has sstablished that the four
criteria set forth in Klantzy are present hers. rurther,
copplainant has not shown that ombudszan Wood is not neutral,
that employees in general can not depend on their commonications
baing held in confidencs, or that complainant’s depandance on
confidentiality has been batrayed by Wood. Accordingly,
Alyeska’s motion for a protection ordar is grantad.

This protective order only axcludss discovary relating to
cemplainant’s participation in the ombudsman pregranm.
Cemplainant’s intersst in discovering this informaticn is minimal
compared to Alyeska’s intarest in preserving confidentiality in

its ombudsman preogran.
QRDER
It is heraby ORDERED that:

1. Richarde Acord‘s motion to ccapel is denied; and

2. Alyeska Pipeline Service Cozpany’s metion for a
protective order prevanting discovery involving the
Alyesska Ombudsman, Larry Woed, or his racords, that
could involve disclosure of the identitiss of
{individuals vhc have raisad confidaential concarns
under the Alyeska Oabudsman Program or that could
reveal any cenfidential communication or information
provided undar the auspices of the Alyeska Cabudsnan

Progzam is granted.

S et

TH . B
Admninistrative Law Judge

T™MB:mr
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Case Nanme:

RICHARDO ACCRD v. ALYESKA PIPELINE SERVICE COMPANY

AND ARCTIC SLOPE INSPECTION S8ERVICES, INC.

Cosgils . 95=TEC=4

Title of Documsnt:

DECISION AND ORDER DENYING NOTION TO COMPEL

AND GRANTING MOTION FOR PROTECTIVE ORDER

I hereby cartify that on Octoder 4, 1995

, @& copy of the above-

captionad document vas malled to the 2ollowing parties:

EACSINILE TRANSNISSION
AND REGULAR MAIL

A. Alsne Anderscn, Esqg.
Thomas Carpenter, !a?.
Government Accountability
Project

1402 Third Avenus, Suits 1215
Seattla, WA 98101
Robert E. Jordan, Esq.

Morgan D. Hodgsan
Saxzuel T. Perkins
Steptoe & Jochnson
1330 Connecticut Avnue, NW
Washington, DC 20036-1795

REGULAR _MAIL

Lavrence R. Trotter, EKsq.
Assistant Ganeral Counsel
Alyeska Pipeline Service Co.
1835 gouth Bragaw Strest
Anchorage, AK $§513

G
Lagal Technician

REGULAR MAIL

Gordon L. Wilsen

District Director

Wage & Hour Divisien ,
1111 Third Avenue, Suite 758
Seattla, WA 98101-3212

Adainigtrator

Enploymant Standards
Adninistration/Wage & Hour
U.8. Dapartzent of Lakor
Room $-3502, FPB

200 Constitution Avenua, NW
washington, DC 20210

Bnvironmental Protection
Agency

401 N Street, &W
Washington, DC 20460
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Gregory L. Youngmun, Esq.
Dalisic Moran Garaghty & Zobel
943 W. Sixth Avenue

Azuchorage, AK 99501-2033

Arctic Slope Inspection
Service, Ina.

301 Arctic Slcpe Avenus
Suite 100

Anchorage, AX 99513

Richardo R. Acord
PO Box 56539
North Pole, AK 93705

REGULAR MAIL

Deputy Associate Solicitor
Division of Fair Laber
Standazds

Office of the Solicitor
U.8. Despartmsnt of Labor
Room N~2716

200 Constitution Avenue, Nw
Washington, DC 203210

David Pritchard, Pressidant
Alyeska Pipeline service Co.
1835 South Bragaw Straet
Anchorage, AR 08512
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